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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Federal Civil Procedureiii=m2532 
West's Key Number Digest, Judgmentiji=m1 83 


A.L.R. Library 


Propriety of entering summary judgment for plaintiff before defendant files or serves answer to complaint or petition, 85 
A.L.R.2d 825 





The federal summary judgment rule provides that unless a different time is set by local rule or the court orders otherwise, a 
party may file a motion for summary judgment at any time until 30 days after the close of all discovery. ! A motion for summary 


judgment is not premature because discovery has not been completed.” 


While a district court may deny an untimely summary judgment motion,” where a district court imposes its own deadline, it 
does not abuse its discretion by considering a motion for summary judgment filed three weeks after such deadline where the 


opposing party is not prejudiced by consideration of the motion.“ However, if the nonmovant requires more time for discovery, 


his or her remedy is to seek a continuance or other order under Rule 56(d).° 


Some state rules specifically provide that a motion for summary judgment may not be made until issue has been joined? or that 


a motion for summary judgment must be served at least 10 days before the time fixed for the hearing.” 
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A motion for summary judgment may be properly considered after a mistrial has been granted and before the case has been 


reset for a new trial.® 


CUMULATIVE SUPPLEMENT 
Cases: 


Tenant's motion for summary judgment was made before issue was joined by landlord in pedestrian's personal injury action 
against landlord and tenant, alleging that she sustained injuries when she tripped and fell on sidewalk adjacent to property 
leased by tenant and owned by landlord, and thus motion was premature; discovery, including deposition of landlord, may have 
resulted in disclosure of evidence relevant to issue of whether tenant had duty to maintain sidewalk where plaintiff tripped, 
and facts essential to justify opposition to that portion of motion were exclusively within knowledge and control of tenant and 
landlord. McKinney's CPLR 3212(f). Bonilla v. Bangert's Flowers, 132 A.D.3d 618, 2015 WL 5827450 (2d Dep't 2015). 


Timeliness of summary judgment motion was determined by date of property owner's service of original motion papers, rather 
than renewed motion papers, in action by plaintiff to recover for personal injuries allegedly sustained when she fell in driveway 
of owner's residence, and thus owner's motion was timely, although he did not effectively renew pending summary judgment 
motion until more than 120 days after filing of note of issue when he formally moved for determination on pending summary 
judgment motion after personal representative was substituted for plaintiff, who died after bringing action. McKinney's CPLR 
2211, 3212(a). Pietrafesa v. Canestro, 130 A.D.3d 602, 2015 WL 3971014 (2d Dep't 2015). 


District court acted within its discretion in considering school district's belated motion for summary judgment in African- 
American teacher's discrimination action; court issued order to show cause for untimely filing, and accepted school district's 
explanation that it was honestly mistaken as to deadline for dispositive motions. Preddie v. Bartholomew Consolidated School 
Corp., 799 F.3d 806 (7th Cir. 2015). 


Plaintiff's motion for partial summary judgment was untimely in action arising from allegedly unpaid wages; plaintiff's motion 
was filed more than a year after the deadline for dispositive motions. Dunn v. Hatch, 300 F. Supp. 3d 1151 (D. Idaho 2018). 


Employer, a nonprofit healthcare system founded by an order of Franciscan sisters that sponsored two retirement plans and the 
plans' administrators did not file their motion for summary judgment prematurely, in ERISA action brought by plan participants 
alleging employer improperly treated the plans as church plans exempt from ERISA, and seeking declaration that the church 
plan exemption as applied violated the Establishment Clause; although the motion was filed well before the extended discovery 
deadline, and there were numerous areas of inquiry that participants stated they would have explored prior to the filing of 
summary judgment motions, those pertinent to the motion had been at issue from the outset of the case, and participants had 
ample time and opportunity to conduct discovery relevant to the issues raised in the motion. U.S. Const. Amend. 1; Employee 
Retirement Income Security Act of 1974 §§ 3, 4,29 U.S.C.A. §§ 1002(33)(C)(i), 1002(33)(C)Gi)(), 1003(b)(2); F.R.C.P. 56(d). 
Smith v. OSF Healthcare System, 349 F. Supp. 3d 733 (S.D. Ill. 2018). 


Pizza delivery drivers' motion for partial summary judgment on certain affirmative defenses was not premature; most recent 
case management order in minimum wage action under FLSA and state laws set the deadline for dispositive motions as exact 
date on which their motion was filed, and deadline was established based on joint motion filed by the parties, i.e., drivers filed 
their motion at the proper time, and Defendants had every reason to anticipate they would do so. Fair Labor Standards Act of 
1938, § 6, 29 U.S.C.A. § 206. Perrin v. Papa John's Intern., Inc., 114 F. Supp. 3d 707 (E.D. Mo. 2015). 


Consideration of prison defendants' motion for summary judgment prior to discovery was appropriate, in pro se inmate's § 1983 
action alleging that defendants were deliberately indifferent to his serious medical needs, in violation of Eighth Amendment; 
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facts contained in attachments to inmate's complaint contradicted his claim for deliberate medical indifference, inmate did not 
oppose summary judgment by arguing that he was in need of specific documents to oppose motion, and defendants provided 
inmate with required notice to pro se plaintiff opposing summary judgment. U.S.C.A. Const.Amend. 8; Fed.Rules Civ.Proc.Rule 
56, 28 U.S.C.A.; 42 U.S.C.A. § 1983; U.S.Dist.Ct.Rules W.D.N.Y., Civil Rule 56(b). Nelson v. Deming, 140 F. Supp. 3d 248 
(W.D. N.Y. 2015). 


Courts have considerable discretion to fix a deadline for filing summary judgment motions, so long as the deadline is not earlier 
than 30 days after filing the note of issue or unless set by the court later than 120 days after the filing of the note of issue, except 
with leave of court on good cause shown. N.Y. CPLR § 3212(a). Lanza v. M-A-C Home Design and Construction Corp., 188 
A.D.3d 855, 135 N.Y.S.3d 495 (2d Dep't 2020). 


Mortgagee's filing of summary judgment motion more than 120 days after filing of the note of issue was supported by good 
cause, as required for trial court to consider motion, where mortgagor's cross motion to amend answer was not granted until after 
120 day period had expired. N.Y. CPLR § 3212(a). PNC Bank, NA v. Islam, 176 A.D.3d 882, 110 N.Y.S.3d 718 (2d Dep't 2019). 


Trial court providently exercised its discretion in vehicle passenger's personal injury action arising from injuries he sustained 
in a two-vehicle accident by entertaining untimely motion for summary judgment by owners and driver of vehicle in which 
passenger was riding when accident occurred, where that motion was only one day late, and a timely motion for summary 
judgment was made on nearly identical grounds by owner and driver of vehicle that was struck by vehicle in which passenger 
was riding. Munoz v. Salcedo, 170 A.D.3d 735, 95 N.Y.S.3d 358 (2d Dep't 2019). 


Motion court providently exercised its discretion in considering motorcyclist's untimely opposition to summary judgment 
motion by motorcycle helmet manufacturer and distributor, in motorcyclist's negligence and strict products liability action 
premised on injuries he allegedly sustained when helmet he was wearing became dislodged from his head during motor vehicle 
accident; defendants were able to submit reply, and defendants' assertions of prejudice were vague and unpersuasive. Narvaez 
v. Wadsworth, 165 A.D.3d 407, 84 N.Y.S.3d 479 (1st Dep't 2018). 


Striking plaintiffs untimely brief in opposition to defendant's summary judgment motion was not an abuse of discretion, in 
negligence action, where plaintiff did not seek leave of court to file an untimely response, did not address excusable neglect 
under the rule permitting the court to allow untimely filings, and did not move for a continuance to permit additional discovery. 
Ohio Civ. R. 6(B), 56(F). A.M. v. Miami University, 2017-Ohio-8586, 88 N.E.3d 1013, 350 Ed. Law Rep. 868 (Ohio Ct. App. 
10th Dist. Franklin County 2017). 


Trial court was not required to consider defendant's cross-motion for summary judgment, which was filed after filing deadline, 
although court granted defendant's requests for continuance of summary-judgment hearing and for extension to file opposition 
brief regarding plaintiff's summary-judgment motion, where defendant did not request leave to file summary-judgment motion 
after deadline. Ohio Civ. R. 56(A, B). Baker v. Manchi, 2017-Ohio-730, 86 N.E.3d 118 (Ohio Ct. App. 7th Dist. Mahoning 
County 2017). 


Trial court acted within its discretion in denying arrestee's motions to push back the deadline for filing her opposition to 
defendants' motion for summary judgment in assault and battery action against town and police officers; case had been 
languishing in the trial court for a number of years and the trial justice had granted multiple extensions, and by the final due 
date, arrestee had had defendants’ summary-judgment motion in hand for nearly 100 days, three times longer than the amount 
of time originally allocated for her to file her objection. Albanese v. Town of Narragansett, 135 A.3d 1179 (R.I. 2016). 


[END OF SUPPLEMENT] 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


WESTLAW 


§ 13. Time to move, 73 Am. Jur. 2d Summary Judgment § 13 





Footnotes 

1 Fed. R. Civ. P. 56(b). 

2 Groover v. Magnavox Co., 71 F.R.D. 638 (W.D. Pa. 1976). 
As to the propriety of the entry of a summary judgment before discovery has been completed, see § 62. 

3 Amboy Bancorporation v. Bank Advisory Group, Inc., 432 Fed. Appx. 102 (3d Cir. 2011). 

4 Peart v. Dorel Juvenile Group, Inc., Prod. Liab. Rep. (CCH) P 18752, 2012 WL 11022 (5th Cir. 2012). 

5 § 27. 

6 City of Rochester v. Chiarella, 65 N.Y.2d 92, 490 N.Y.S.2d 174, 479 N.E.2d 810 (1985). 
As to the propriety of the entry of a summary judgment for plaintiff before the defendant files or serves 
an answer, see § 61. 
Hill v. Chambless, 757 So. 2d 409 (Ala. 2000). 
Tipps v. Mullis, 257 Ark. 622, 519 S.W.2d 67 (1975). 
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